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I l ic  Honor;il>le Michael K. Po\vcll 
C'llainnan Conimissioner 
L'cdcral Coiritiiunications Commission 
445 
\Vashington, D.C. 20554 

'I ' l ie Honorable Kathlecn Q. Abcmathy 
('ommissioner Comniissioner 
Fcdcral Comiiitinicatioiis C'omiiiission 
445 ~ 12th St ree~ .  SW. Rooin 8 13115 
\\'asliington, D.C. 20554 

The Honorable Kevin J .  Martin 

Pcdcral Communications Commission 
445 ~~ 12th Street: SW, Room 8 A204 
Washington, D.C. 20554 

The Honorable Jonathan S. Adelstein 

Federal Communications Commission 
445 ~ 12th Street, SW; Room 8 C302 
Washinglon, D.C. 20554 

12th Strccl, SW, Room X t3201 

71ic Honorahlc Michael I .  c'ol>ps 
('om m i ss ioncr 
1,'ederal Coiiitntinic;itions C'ommissioii 
41.5 ~ 12th Strcct, SW. Rooin 8 A302 
LVasl i ingon.  I1.C. 20554 

Rc: C'C' Dockcl Nos. 0 1.338. 96-98 a n d  98-147 

Ilear- Commissioners: 

Aniericatcl (~'orporation ("Americatel"). I a long dislance cat-ricr speciali7,ing in 
s e n  ing I l i sp l n i c  communities tllruughout the United States, urges the Federal Conununications 
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Crinimission (-’FCC” or Tonimission”) to retain local switching as an available unbundled 
nclvmrk element (“IJNE”) and maintain a telecommunications carrier’s ability to combine the 
local  switching IJNF. (“LINE Switching”) with other LINES. as unbundled network element 
platlorms (“LINE-1’s”). A decision by the FCC to restrict acccss to U N E s  will l i ke ly  operate as 
the tleath knell for smaller long distance carriers, as well as for coinpetitivc local exchange 
carriers (‘X’l,l~Cs”). Additionally. such action would unlawhlly eliminate the regulatory role 
that Congress intended for statc ptihlic utility commissions (“PLJCs“). which arc i n  it much better 
position than the FCC to judge local inarkct conditions and to make the factual determination as 
to Mhcther acc 
25 l ( i 1 )  of the (‘i)inniullications Act ot’ 1934. a s  amended (“34 Act”).2 

to a specific IJNE rncets the “neccssary” and “impair” standards of Section 

As Atnericatel demonstrates hcrcin, the continued existence of a competitive long 
dihtance market depends on the contemporaneous existence of a competitive local market. TO 

the extent t ha l  the FCC decides to eliminate ~ C C C S S  to UNE Switching and, therefore, UNE-Ps 
(or pi-events PUCs Crom requiring such access), it is more likely than not that many CLECs wIll 
he unable to compete with the BOCs. Any significant lessening of local competition W O L I ~ ~ ,  in 
turn, liltcly sti-cngthen the hand of the BOCs in the niarkct for long distance services as well, as 
ROC’S will Ihcn hc able to continue to [resist the pl-ice cuts for basic local services which were 
cl l iected by Congress w,licii i t  rewrote the 34 Act in  1996. This will, i n  turn, enable the BOCS to 
hcgiii domination of the long distance market by offering dccply discounted toll rates (a largely 
dc~-egulatcd scrvicc) unt i l  tlicy gain a dominant market share in the Ion2 distance arena too. This 
then \vould likely pel-mil the BOCs to return to thci~’ pre-I984 Divestiture status as dominant 
long distance cai-ricrs and. irould, effectively, undo the gains to both consumers and the overall 
economy that havc resulted over the past two decades from long distance competition. 

The ‘I‘eleconimiinications Acl of IO06 (‘96 Act”)? f~undamentally altered the 
tclccoruiiiuiiications landscape that w a s  established by implementation of the Modification ol  
I,’iiiiil .ludgiiciit (.‘MI~.l’’) i l l  thc I k l l  Syskm antitrust case.4 As the Commission is wcll awarc, 
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the MFJ  rcmovetl the BOCs from thc long distance market, separating that emerging competitive 
distance tnarket from the M X s -  power and control over local exchange services. Ilowevcr, in 
exchange foi. tiew' rdcs  thai  lorced open ihe local telrphone monopolies, including the 
reqLiitenicnt undcr Section 25 I(c) of the 34 Act that BOCs offer unbundled access to network 
elcnicnts, thc 06 Act permitted thc BOCs to recnter the lotis distance market. Thc very clear 
Congrcssional intcnt behind the 96 Act  was that no carrier would have sufficient econoniic 
power IO dominate any market-long distance or local exchange. 

Whilc sonic level of local competition has developcd siiice 1996, i t  is fair to say 
that local wircline competition has laggcd well bcliind the dcvelopinent or wireless conipelilion 
during that  samc time pcriod. This can be seen fi-on1 the contrast in prices rei- basic local 
\\)irelinc serviccs, which have rcmained steady or evcn increased in  some locations, to prices for 

features for which the BOCs charge extra. To the extent that the elimination of access to UNE 
Switching and LINE-Ps clintinates local competition Liom CLECs, the BOCs are more likely to 
doininate both the local service and long distance iuarkets. Such a rcsult is clearly not in the 
ptthlic intetesi and is contrary to both the 96 and 34 Acts. 

b, c~x -. wireless scrvices, which Ihavc declined significantly and which generally include many 

Sincc the i-ecntry or tlic BOCs into long distance scrvices, wc have seen lhetn 
hegiii io hundlc local and long distance scrvices in ;I manner that indicates the cxtent 01' their 
coiitinued ecottoniic powcr i n  the markct. Thc BOCs are offering their customers thc greatest 
savings oil loiig distance calls only when they also purchase large packagcs o f  local scrviccs. 
Foi- cxamplc, BellSouth offci-s its Florida customers its best international long dishnce rates only 
\dieti thosc cuslomcrs also subscribe to IkIISouth's Complete Choice@) plan or Area I'Ius~C 
calling plans, which start $30 per inionlh.5 Fundamental economic principles would expect, to 
the cxtcnt that the Florida rcsidential iiiarkct were truly competitive and BellSouth desired lo  
cst;ihlisli itscll. as ii viablc long distance camier, it would offer discountcd prices to all of its 
customers.  Iiou.cver, the racts indic;ttc that RellSoutli must [eel so confident of its local market 
positioii that iL will offct- its hest long distance inark-entry prices only to those residential 
c'tisloiiicrs w h c i  i ire willing to pui-chase largc bundles of local scrvices. 

SHC' C'oniintinications' ('.SR("') confidence in i l s  California local niarkct position 
seems cvc11 str{iiiger sincc its otkt-s  ils CaIilOrtiia customet-s: "Special long distance rates for 
SlK '  'lotul Coiinections custoniers.'-h SUC's "Total Connections" bundle is priced at nearly $90 
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per month.7 Wlrile this servicc bundlc includes Internet access, the price o f  nearly $90 per 
~nontli still greatly cxceeds thc national average tiionthly price Tor residential local service of 
$21.84 (October 2001).X Onc w t x ~ l d  cxpecl that, to the extent that the BOCs were 11-uly feeling 
strong coiiipelilion Tor tlicjr rcsidential custonicrs, the BOCs would not only he orfering low long 
distance prices lo all of their custoiners, bul also lowcring tlie monthly price of basic local 
sei-vice atid associated features." 

\\[hat is c\'eii morc disturbing lo  Atnericiitcl is that thc BOCs scem to be using 
their c c o ~ i o ~ ~ ~ i c  Ipowcr in Ihc local niarkct to "finance" low-ball long distance rates in order to 
gain market share, i n  addition to the inhcrent advantages they have amassed, such as huge 
customcr databases, switching facilities. billing and olhcr technical infrastructure. By 
conditioning i~ILra-lo~v long dislance prices on the purchase of local service packages that arc 
pi-tccd above what inany coiisunicrs noriually spend for basic telephone services, the BOCs can 
cffectively afford to tinancc Lhcir long distance price war without losing any overall revenues. 
For cxatnplc, I r a  BOC can obtain $40 111 inontlily rcvcnue f~-orn a customer who selects B local 
service buntllc i i i  order to ohhin tlie lowesl long distance prices, rather than the more typical 
520-S25 pct inot i th for more basic set-viccs, the same BOC can afford to discount i ts long 
distance prices by $ I5-to-S20 per nionlh witlioul expcriencing any reduction in revenues. 

Siiiallei- long distance canici-s simply cannot afford to compete with those prices 
anti,  i n  thc absence 01 itcccss lo  LINE-Ps from the BOC's, the snrallci- carriers cannot realistically 
enter h e  local market to o h  thcii- ow11 local and long distance bundles or paitner witli CLECs 
for the same p~irposc. T h e  BOC's' ccoiioniic power in h e  local inarket is permitting them lo 
o fk r  long dishncc ratcs at lcvcls that snialler Long distance carriers, including most CLECs, 
cannot al'ro1.d to otfcr ovci. ttic long tetm. Thesc BOC pricing practices. whilc perhaps not 
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actually rising to thc IcvcI of predatory pricing, reflect a threat to true long distance competition 
today and the potenlial BOC re-monopolization orthe long distancc market tomorrow. 

llnlcss tlic Commission is willing to risk turning back the clock lo the 1970s in 
Llic lclecoiritn~mlcations inarkct arid to go against the lorward looking, global trend, i t  must 
ensui-e that local conipctition from CLECs is not snuffed out by thc BOCs. As evidenced by the 
BO(’s- service pricing policies discusscd abovc, thc local market is not fully competitive. 
Morcovcr. the termination o f  C‘LEC access to UNE Switching and UNE-Ps in most markets 
nould likely dcstroy thc sniall level of local compctition that exists today and even enable the 
BOCs to regain control ovcr long distancc. Arnericatel, therefore, believes that the proper course 
is h i -  the I:CC k i  allou the PUCs to make the “necessary” and “impaired” determinations 
rcquircd by Scclion 251(d). I t  is they. aftcr all, that arc closest to the local market conditions 
that, accordin% to the Co~irt oTAppeals, inust be cvaluated i n  making those determinations. 

dobert H. Jack$& 
Counsel for Aniericatel Corporation 


